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The purpose of this column is to help you keep abreast | 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 








FALSE MILITARY PASSES—wrongful possession of a 
false military pass, without any intent to deceive, 
is a disorder prejudicial to good order and discipline 
for which a maximum confinement of four months is 
authorized. 


@ Accused was convicted of drunkenness and 
of unlawful and wrongful possession, with 
intent to deceive, of a false military pass and 
sentenced to a punitive discharge, total for- 
feitures, and confinement at hard labor for 
one year. The convening authority, after 
disapproving the element of intent to deceive, 
approved the remainder of the findings and 
the sentence adjudged. After approval by a 
board of review, the Court of Military Appeals 
granted accused’s: petition for review to deter- 
mine the legality of the sentence. 

The Table of Maximum Punishments lists 
the maximum sentence for the more serious 
offenses growing out of misuse of passes at a 
punitive discharge and three years confine- 
ment. The Table lists the maximum punish- 
ment for the type of drunkenness of which 
accused was convicted at three months con- 
finement. The maximum punishment for a 
simple disorder is four months confinement. 
Accused’s contention was that by disapprov- 
ing the element of intent to deceive and ap- 
proving a conviction only of wrongful posses- 
sion of a false pass, the convening authority 
had approved, in addition to drunkenness, only 
so much of the finding as had found him 
guilty of a disorder. If that view was cor- 
rect, then confinement for a period longer than 
seven months was excessive. 

In order to determine the maximum punish- 
ment authorized for the offense approved by the 
convening authority, it was necessary for the 


(Continued on p. 14) 
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When an accused is sentenced by a court- 
martial to pay a fine to the United States, the 
sentence usually provides that the accused be 
confined until the fine is paid, but for not 
longer than a fixed period. What are the 
limitations on confinement imposed to en- 
force collection of a fine? A recent case, 
United States v. DeAngelis, supplies the 
answer. 





NTIL ENACTMENT OF the Uniform Code 

of Military Justice, the punishment of a fine 
was unknown to the Navy. Article 48 of the 
Uniform Code of Military Justice empowers all 
courts-martial to punish persons for contempt 
by a fine not exceeding $100 or confinement not 
exceeding thirty days, or both. Paragraph 
126h(3) of the Manual for Courts-Martial pro- 
vides that all courts-martial have the power to 
adjudge fines instead of forfeitures in all cases 
in which the applicable article authorizes pun- 
ishment as a court-martial may direct. An 
examination of the punitive articles of the Code 
reveals that with the exception of the articles 
providing for the punishment of those found 
guilty of espionage and murder (Articles 106 
and 118), all of the articles authorize punish- 
ment as a court-martial may direct. It is 
further provided, in Section B, paragraph 127c 
of the Manual for Courts-Martial, that in the 
case of an enlisted person a fine may be ad- 
judged in lieu of a forfeiture if a punitive dis- 
charge is also adjudged. ‘No similar restriction 
is placed on the fining of officers or civilians 
subject to military law. The effect of this pro- 
vision, therefore, is to limit the power to fine 
members of the armed forces to special and 
general courts-martial, since summary courts- 
martial do not have the power to impose a 
punitive discharge. Summary courts-martial, 
however, may fine any person for contempt and 
may adjudge a fine against a civilian subject to 
military law for an offense denounced by the 
Code. The appropriate case for the imposition 
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of a fine is defined in the same paragraph of the 


Manual as one in which the accused was unjustly 
enriched by means of an offense of which he is 
convicted. In th#&category would be the supply 
officer who absconds with government funds, 
and the black marketeer. Paragraph 126h of 
the Manual states that ordinarily a fine, rather 
than a forfeiture, is the proper monetary pen- 
alty to be adjudged against a civilian subject to 
military law. And, of course, a fine is always a 
proper punishment for contempt. 

In order to enforce collection, a fine is usually 
accompanied by a provision in the sentence that, 
in the event the fine is not paid, the person fined 
shall, in addition to any period of confinement 
adjudged, be further confined until a fixed period 
considered an equivalent punishment has ex- 
pired.t The period of confinement so adjudged 
must be a fixed period because otherwise an ac- 
cused who is destitute of means to pay the fine 
adjudged might be indefinitely confined.2 The 
term of confinement imposed to enforce collec- 
tion of a fine is left to the discretion of the court- 
martial. However, as provided in paragraph 
126h of the Manual for Courts-Martial, the total 
period of confinement adjudged: in such a sen- 
tence may not exceed the jurisdictional limita- 
tions of the court. Thus, a special court-mar- 
tial cannot impose confinement exceeding six 
months, even though all or part of the confine- 
ment is imposed to enforce collection of a fine. 

Although courts-martial are limited in the 
amount of confinement they may adjudge for 
an offense by the Table of Maximum Punish- 
ments in the Manual for Courts-Martial, it is 
not stated in the Manual whether these limita- 
tions apply to a period of confinement adjudged 
for the specific purpose of enforcing the col- 
lection of a fine. The question then arises, 
whether a court-martial can, in conjunction with 
a fine, impose the maximum confinement author- 
ized for an offense in the Table of Maximum 
Punishments and, in addition, impose a further 





2 App. 13, forms 21, 22, MCM, 1951. 
2 Winthrop, Military Law and Precedents, 2d ed., 1920 Reprint, p. 420. 
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period of confinement to enforce collection of 
the fine. This question was decided recently by 
the United States Court of Military Appeals in 
the case of United States v. DeAngelis? 

In the DeAngelis case, which arose before the 
effective date of the Uniform Code of Military 
Justice, the accused was found guilty of larceny 
in violation of Article of War 93. The Table 
of Maximum Punishments, Section A, para- 
graph 117c of the Army’s Ngnual for Courts- 
Martial, 1949, provided that the maximum 
period of confinement imposable for this offense 
was five years. The sentence as finally ap- 
proved by the board of review provided for dis- 
missal, total forfeitures, confinement at hard 
labor for five years and in addition a fine of ten 
thousand dollars, or further confinement until 
the fine is paid, but not exceeding two more 
years. The Court held that the provision that 
the accused be further confined until the fine is 
paid, after imposition of the maximum period 
of confinement, was a proper exercise of the 
court-martial’s punitive authority and is legal. 
The Court reasoned that the provision for fur- 
ther confinement was not as punishment for the 
offense, but merely as a means of coercing col- 
lection of the fine imposed, and stated that, while 
the accused might suffer further imprisonment 
as a result of this provision, he carried the keys 
of his prison in his own pocket. 

Although the DeAngelis case was decided on 
the basis of the now superseded 1949 Courts- 
Martial Manual, the Court has reached a similar 
decision in a like case under the parallel provi- 
sions of the 1951 Manual. The Court, citing 
United States v. DeAngelis, affirmed the simi- 
larity of these provisions in United States v. 
McElroy. The DeAngelis decision is in accord 
with the common law rule that committing a 
prisoner to jail until a fine is paid is no part of 
the punishment. The penalty or the punish- 
ment adjudged is the fine, and the custody ad- 
judged is the mode of executing the sentence, 
that is, of enforcing payment of the fine.® 
While this may seem a distinction without a 
difference, particularly to the accused who is 

serving the confinement, it must be remembered 
that the accused may terminate this period of 





3 3 USCMA 298, 12 CMR 54 (1953). 

43 USCMA 606, 14 CMR 24 (1954). 

515 Am. Jur., Criminal Law, sec. 546; Ex parte Jackson, 96 U. S$. 727 
(1877); United States v. Ridgewood Garment Co., 44 F. Supp. 435 (1942). 
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his confinement at any time by payment of the 
fine. 

Although the Table of Maximum Punish- 
ments in the Manual for Courts-Martial does 
not apply to confinement imposed to enforce 
collection of a fine, there is implicit in the Man- 
ual a limitation on such confinement. Para- 
graph 126h(3) of the Manual states that con- 
finement imposed to enforce collection of a fine 
may be imposed for a period “considered an 
equivalent punishment to the fine.” The Manual 
does not state the basis for determining what 
period of confinement is considered equivalent to 
a fine of a given amount, but it does furnish a 
guide to this determination in the Table of 
Equivalent Punishments. The Table of Equiv- .- 
alent Punishments, paragraph 127c of the Man- 
ual for Courts-Martial, provides that forfeiture 
of one day’s pay and confinement at hard labor 
for one day are equivalent punishments and may, 
under certain conditions, be substituted one for 
the other. Since forfeitures and fines are both 
punishments of a monetary nature, it is the 
opinion of the writer that the foregoing provi- 
sion of the Table of Equivalent Punishments 
relating to forfeitures could be utilized by 
courts-martial as a guide in determining a 
period of confinement to adjudge in conjunction 
with a fine. It must be pointed out, however, . 
that the Manual for Courts-Martial neither 
authorizes nor prohibits this method of deter- 
mining the equivalence of fines and confinement 
and it is mentioned here only as a possible 
method of determining a period of confinement 
commensurate with a fine. 

It is apparent that the limitations on the 
power of courts-martial to adjudge confinement 
to enforce collection of a fine are sufficiently 
broad to allow the court to exercise discretion 
in determining an appropriate period of con- 
finement. Except when punishing for con- 
tempt, courts-martial may, in an appropriate 
case and subject to jurisdictional limitations, 
adjudge confinement to enforce collection of a 
fine for any fixed period commensurate with the 
amount of the fine. Although the limitations 
contained in Table of Maximum Punishments do 
not apply to confinement so adjudged, the 
Manual does contain some guides for courts- 
martial in arriving at appropriate periods of 
confinement. 
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Previous convictions? Admissible? The 
problem is usually unrelated to guilt or inno- 
cence but few questions are presented to in- 
experienced counsel which may appear so 
elusive of solution. Certainly the answers to 
this one require that persons who must de- 
termine admissibility of previous convictions 
be aware of the interpretation placed upon 
certain provisions of the Manual for Courts- 
Martial by the United States Court of Military 
Appeals. 





F AN ACCUSED has been previously con- 
victed by court-martial, the previous convic- 
tion is usually one of the factors presented to 
the court during the pre-sentencing phase of the 
trial and considered by the court in its deter- 
mination of the sentence to be adjudged for the 
‘present offense. Under the circumstances, con- 
templated by Section B, paragraph 127c of the 
Manual, increased punishments are authorized 
upon proof of two or more previous convictions. 
Much of the difficulty which has arisen in this 
field has been caused by provisions of the 
Manual for Courts-Martial which, at least, are 
not free from ambiguity. A cursory examina- 
tion of page 520 of the Guide for Trial Proce- 
dure, Appendix 8a of the Manual, has led many 
a trial counsel to simply read to the court any 
record that he may have regarding previous 
convictions of the accused without submitting 
it to the accused, without offering it in evidence, 
and without appending it to the record. Prob- 
ably for the same reason defense counsel have 
often failed to object to this procedure and those 
charged with ruling on the admissibility of evi- 
dence have not precluded the court-martial from 
considering the statement of trial counsel. In 
order to determine the proper disposition of 
questions relating to the admissibility of evi- 
dence of previous convictions, the sample collo- 
quy of the Guide for Trial Procedure must be 
considered in conjunction with other provisions 
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EVIDENCE OF PREVIOUS CONVICTIONS 


LT. Q. H. WOOD, USNR 


of the Manual and in conjunction with Article 
44b of the Code. 

The Note following defense counsel’s state- 
ment on page 520 of the Guide for Trial Pro- 
cedure as to whether he objects to the evidence 
of previous convictions read by trial counsel 
states that: “Admissible evidence of previous 
convictions should be offered in evidence, 
marked, and admitted as an exhibit in the usual 
manner.” It is provided in paragraph 75b (2) 
of the Manual that previous convictions may be 
proved by the order publishing the result of 
trial, the service record of the accused or an 
admissible copy or extract copy thereof. That 
paragraph also provides, however, that evidence 
of a previous offense is not admissible as evi- 
dence of a previous conviction unless the ac- 
cused has been tried for an offense within the 
meaning of Article 44b of the Code. Article 
44b establishes the rule that: “No proceeding 
in which an accused has been found guilty * * * 
shall be held to be a trial in the sense of this 
article until the finding of guilty has become final 
after review of the case has been fully com- 
pleted.” These are the critical provisions of 
both the Code and the Manual and, in order to 
avoid unfairly prejudicing statutory rights 
which have been accorded accused persons, a 
reasonably accurate knowledge of the manner 
in which these provisions have been construed 
by the United States Court of Military Appeals 
is essential. 

The question of whether previous convictions 
were properly considered by. courts-martial has 
been certified to the United States Court of Mili- 
tary Appeals under the provisions of Article 
67(b) (2), UCMJ, a number of times by the 
Judge Advocate General of the Navy. In each 
of the cases certified one or both of two broad 
issues were raised by the questions put to the 
Court: 


(1) Was the manner of presentation of the 
evidence of previous conviction in substan- 
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tial compliance with the provisions of the 
Manual for Courts-Martial? * 

(2) Had the previous conviction become final 
after review of the case had been fully com- 
pleted as required by Article 44, UCMJ, and 
paragraph 75) (2), MCM, 1951? 




















WHEN IS THE EVIDENCE “BEFORE 
THE COURT’’? 


In almost every instance evidence of previous 
convictions, if any, is documentary evidence. 
The fact that the documents show previous con- 
victions or that they are first produced after the 
findings places them in no special category. 
The general rules relating to documentary evi- 
dence apply to records of previous convictions. 
Thus, the first problem is to ascertain that the 
documents are properly “before the court”. 
Certainly no one will suggest that a court can 
properly look to records or reports until they 
have been presented by one of the parties to the 
trial. 

The first decision by the United States Court 
of Military Appeals on the question of whether 
the evidence of previous convictions was prop- 
erly before the court-martial during the pre- 
sentencing phase was United States v. Carter. 
In that case trial counsel, apparently following 
the procedure prescribed in Appendix 8a, an- 
nounced that he had evidence of two previous 
convictions of offenses committed during the 
current enlistment and within three years next 
preceding the commission of an offense of which 
the accused had been convicted at this trial. 
Then followed an oral unsworn statement by 
trial counsel which recited in detail the date and 
nature of the previous offenses, the composition 
of the court hearing the cases, the sentences and 
the actions of the convening authority and the 
immediate superior in command for both pre- 
vious convictions. Trial counsel then asked 
whether there was any objection to the evidence 
of previous convictions and defense counsel 
answered that he had none. Neither the origi- 
nal service record, a certified copy thereof, nor 
any other document was offered in evidence, as 
required by the note in Appendix 8a, and no 





































































































































































































* App. 8a, MCM, 1951; par. 143, MCM, 1951; par. 75b(2), MCM, 1951. 
21 USCMA 108, 2 CMR 14 (1952). 
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further action was taken to prove the convic-~ 
tions. The court, acting upon the oral unsworn 
statement of trial counsel, considered the state- 
ment as proof of the previous convictions, and 
sentenced the accused, inter alia, to be dis- 
charged from the service with a bad-conduct 
discharge. Unless the evidence of previous 
convictions could properly be considered, the 
punitive discharge exceeded the maximum sen- 
tence allowable under the Table of Maximum 
Punishments, Section A, paragraph 127c of the 
Manual. The board of review affirmed the 
findings and sentence on the ground that, since 
the accused failed to object to the procedure or 


the truth of the trial counsel’s statement, the. 


error did not materially prejudice his substantial 
rights. 

The Court of Military Appeals noted that 
Section B, paragraph 127c, authorized a bad- 
conduct discharge only upon “proof of two or 
more previous convictions.” ‘Proof’ was de- 
fined by the court as “competent and legal evi- 
dence establishing the facts in issue.” It was 
held that there was no evidence of previous con- 
victions whatsoever in the record since no court 
of record had ever accepted the unsworn state- 
ment of counsel as evidence. 


Citing paragraph 143a, Manual for Courts- 


Martial, the Court said that if an original docu- 
ment were inadmissible, it would be error to 
admit a copy or to admit testimony relating to 
the contents of the original even though there 
was no objection. No weight could be given to 
trial counsel’s testimony even if he were sworn 
as a witness since there was no evidence to indi- 
cate the identity of the instrument from which 
he was reading or its admissibility. 

The Court then passed to the question whether 
accused had waived his right to raise the issue of 
insufficiency of the evidence. It was held that 
the Note to Appendix 8a, Manual for Courts- 
Martial, which provides that admissible evi- 
dence of previous convictions should be offered 
in evidence, marked, and admitted as an exhibit 
in the usual manner, requires admissible evi- 
dence to be offered arid received regardless of 
whether the accused objects to the evidence of 
previous convictions read by the trial counsel. 
The Court held that the accused was entitled to 
see the document from which the trial counsel 
read ; that he was entitled to object to its subse- 
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quent admission in evidence if it failed to meet 
all requirements of official documents; and that 
he was entitled to have introduced in the record 


some predicate from which appellate bodies - 


might determine the admissibility of the evi- 
dence used against him. The Court could not 
say that accused waived his right to object to 
the introduction of evidence to sustain the trial 
counsel’s oral statement because no offer of such 
evidence was ever made. 

Having found that accused did not waive his 
right to assign insufficiency of evidence as error 
and concluding that there was no showing that 
the parties intended to stipulate trial counsel’s 
statement as evidence, the Court held there was 
no competent evidence before the court-martial 
proving the previous convictions. In the. ab- 
sence of proof of previous convictions, the sen- 
tence exceeded the limits permitted by the 
Manual and was, therefore, obviously prejudi- 
cial. 

Though some of the dicta in United States v. 
Carter has been modified by subsequent opinions 
of the Court, the holdings of the Court in that 
case remain: 


(1) Previous convictions can be considered 
by a court-martial in determining the sen- 
tence to be adjudged only if established by 
competent and legal evidence. 

(2) The unsworn statement of trial counsel 
is not of itself competent evidence to estab- 
lish the existence of previous convictions. 

(3) If trial counsel makes an oral unsworn 
statement regarding previous convictions, 
the failure of the accused to object does not 
operate as a stipulation or as a consent to 
allow the facts stated by trial counsel to be 
accepted as true without competent 
evidence. 


Since the decision in United States v. Carter, 
the Court of Military Appeals has considered 
several other cases in which a principal question 
was whether evidence of previous convictions 
was properly “before the court”. In. United 
States v. Zimmerman,’ the procedure during the 
pre-sentencing phase of the trial was the same 
as it had been in Carter. The document from 
which trial counsel read statements regarding 
previous convictions was neither identified nor 





3 1 USCMA 160, 2 CMR 66 (1952). 
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Céad Yate eviibenes: Attached to the record 


of trial, however, was an extract from the serv- 


ice record of the accysed showing the previous 
convictions. The extract was not marked as an 
exhibit and it had not been specifically referred 
to by the trial counsel. There being nothing in 
the record to show that the attached extract was 


the document from which trial counsel read or 


that it was even shown to the defense, the Court 
declined to examine the appended extract to de- 
termine its competency as evidence and held 
that the procedure followed was erroneous. 
The error was materially prejudicial because of 
the aggravating nature of the prior offenses even 
though the sentence did not exceed the allowable 
maximums.‘ 
In United States v. Castillo,’ the evidence of 
previous convictions was actually offered and 
admitted in evidence. The trial counsel then 
stated informally but fully to the court—using 
the exhibits as notes—the nature of the previous 
convictions as reflected in the duly admitted 
exhibits. He was not sworn as a witness, he did 
not present affirmatively evidence authenticat- 
ing the documents, nor did it appear in the rec- 
ord that the exhibits were tendered to defense 
counsel at the time of offer and prior to their 
admission.. The defense counsel then stated that 
he had no objection to the evidence of previous 
convictions read. The Court of Military Ap- 
peals held that the evidence of previous con- 
victions was before the court. Neither the Code 
nor the Manual requires that the trial counsel 
be sworn testimonially at the time he presents 


_ evidence of previous convictions. By his failure 


to object, defense counsel waived the lack of 
authentication and affirmative showing of a 


formal tender of the exhibits to defense counsel — 


is not required by the Manual. 

In United States v. Walker,’ trial counsel 
stated he had evidence of four previous convic- 
tions and made a verbatim recitation of the con- 
tents of the service record extract copy which 
was attached to the record of trial and listed as 
an exhibit in the usual place on the record cover 
sheet, and designated “Prosecution Exhibit 1.” 
Also read into the record were the name and 
description of the certifying custodian—thus 





4 See also United States v. West, 1 USCMA 590, 5 CMR 18 (1952); 
United States v. Parker, 3 USCMA 272, 12 CMR 28 (1953). 

51 USCMA 352, 3 CMR 86 (1952). : 
®1 USCMA 580, 5 CMR 8 (1952). 
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identifying circumstantially the document from 
which trial counsel read. The record did not 
report that “Prosecution Exhibit 1” was offered 
or received in evidence. After defense counsel 
had stated he had no objection to the evidence of 
previous convictions he stated, “for the record, 
will the trial counsel read the official signature 
down below”? The trial counsel then stated 
the name and description of the certifying 
custodian. 

The principal factor distinguishing this case 
from the Zimmerman case is that here there was 
something in the record to show that the docu- 
ment attached to the record was the one from 
which the trial counsel was reading. In this 
case the service record extract was described 
on its face as “Prosecution Exhibit 1” and was 
designated as an exhibit in the usual cover sheet 
listing. The record here also contained a ver- 
batim account of the contents of the exhibit and 
the name of the certifying custodian. The ex- 
hibit was identified by trial counsel and defense 
counsel was aware of the exhibit itself because 
he asked trial counsel to read into the record 
“the official signature down below.” From this 
it appears that defense counsel had an oppor- 
tunity to scrutinize the exhibit from which the 
trial counsel read. 

The method used here in introducing the evi- 
dence of previous convictions was something less 
than the best but it met the minimum standards 
of legal adequacy. Though the exhibit was 
never offered in evidence, its contents reached 
the court through the considered and deliberate 
action of defense counsel in waiving technical 
and definitive proffer on the part of the Govern- 
ment and the Court of Military Appeals held it 
sufficient to establish proof of the previous 
convictions. 

A slight variation of the facts from those in 
United States v. Zimmerman established the 
doctrine of “secondary” evidence of previous 
convictions in United States v. Lowery.? The 
differentiating facts were: (1) In Lowery, the 
trial counsel was sworn as a witness for the 
purpose of introducing documentary evidence 
in support of the charges during the case in 
chief and testified that he was “the official cus- 
todian of the service record book of the ac- 
cused”; (2) during the pre-sentencing phase, 





72 USCMA 315, 8 CMR 115 (1953). 


trial counsel stated he had evidence of two pre- 
vious convictions and read from documents held 
in his hand referring to them as summary court 
memoranda. Asin Zimmerman, the documents 
were never offered in evidence but copies were 
appended to the record and designated as 
exhibits. 

The majority of the court held that trial coun- 
sel was never relieved of the oath he took during 
the case in chief and his testimony on previous 
convictions during the pre-sentencing phase was 
competent “secondary” evidence of the contents 
of the documents from which he read and ad- 
missible in the absence of defense objection. 
Failure to object constituted a waiver and there 
was no obligation in the absence of objection 
to introduce the documents into evidence be- 
cause of the competent “secondary” evidence 
establishing the previous convictions. 

Judge Latimer dissented in part holding that 
there was a change in the status of the trial 
counsel after he left the witness stand during 
the case in chief and there was nothing done 
during the pre-sentencing phase of the trial “to 
clothe him again in the robes of a sworn wit- 
ness.” He concluded his argument saying, 
“There being no valid distinction between this 
case and the Carter case, supra, and not being 
disposed to overrule that holding, I would affirm. 
the Navy Board of Review.” ® 

In deciding upon the procedure to be followed 
in the introduction of evidence of previous con- 
victions, trial counsel must remember that the 
function of the Court of Military Appeals is to 
decide questions of law. As was stated by the 
Court in United States v. Lowery, their task is 


to determine “the minimal—not necessarily the . 


best—standards.” The Court, however, has 
suggested that “As a matter of practice, it would 
appear to be more desirable to have the [docu- 
mentary evidence of previous convictions] 
marked as an exhibit, shown to the accused, its 
admissibility determined, and, if admitted in 
evidence, then permit the trial counsel to read it 
to the court.” ® As one of the duties of the trial 
counsel is to prosecute in the name of the United 
States, it behooves him to use a procedure in the 
introduction of evidence which meets all the 





8 See also United States v. Parker, 3 USCMA 272, 12 CMR 28 (1953). 
® United States v. Carter, 1 USCMA 108, 2 CMR 14 (1952); United 
States v. Castillo, 1 USCMA 352, 3 CMR 86 (1952). ‘ 
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requirements of the law and does more than 
skirt the minimal standards. 


In order to assist trial counsel in this task, a 


suggested procedure was set forth in the Febru- — 


ary 1952 issue of the JAG Journal. As far as 
is known, the method there suggested remains 
satisfactory. It should also be noted that in 
its opinion in United States v. Castillo, the Court 
of Military Appeals quoted the procedure used 
by trial counsel in presenting his evidence of 
previous convictions holding that it was suf- 
ficient under the circumstances of that case to 
allow the court-martial to consider the previous 
convictions in arriving at the sentence. In Cas- 


tillo, however, defense counsel made no objec- 
tion to the procedure selected. 

In an attempt to clarify the detailed pro- 
cedural problems, the JAG Journal will publish 
Several alternative methods of introducing 
documentary evidence in the near future. 


FINALITY OF PREVIOUS 
CONVICTIONS 


As was noted earlier, paragraph 75b (2) .of 
the Manual provides that evidence of a previous 
offense is not admissible as evidence of a previ- 
ous conviction unless the accused has been tried 
for an offense within the meaning of Article 44b 
of the Code. Article 44b states that no proceed- 
ing shall be held to be a trial until the finding of 
guilty has become final after review of the case 
has been fully completed. Paragraph 75b (2) 

* also provides that subject to the rule as to docu- 
mentary evidence, previous convictions may be 
proved by the order publishing the results of 
previous trials. Yet, initial promulgating or- 
ders publishing the results of trials do not in- 
clude notations of the actions of the final review- 
ing authorities. Therefore the question was 
certain to arise as to whether or not an initial 
promulgating order was sufficient to show that 
review of the case had been fully completed and 
that the finding of gujlty had become final. 

The Court of Military Appeals first consid- 
ered the relationship between these provisions 
of the Code and Manual in United States v. 
Tiedemann.’ During the pre-sentencing phase 
a previous conviction was shown by introducing 
an extract from the service record of the ac- 
cused. The extract showed that the convening 


' authority of a special court-martial had ap- 


proved the findings and sentence and ordered 
the sentence executed ; that the sentence did not 
include a bad-conduct discharge; and that the 
order promulgating the action of the convening 
authority had been published. The accused con- 
tended that the service record extract was in- 
sufficient to show a previous conviction because 
there was no showing that review of the previ- 
ous finding of guilty had been fully completed as 
required by Article 44b. The Court noted that 
paragraph 75b(2) of the Manual provides for 
proving previous convictions by means of the 
order publishing the result of trial and that the 
convening authority of a special court-martial 
was authorized to promulgate the results of trial 
when the sentence does not include a bad- 
conduct discharge. The Court held that the 
service record extract was proof of publication 
of the promulgating order and that such proof 
constituted a prima facie showing that the find- 
ing of guilty had been fully reviewed and become 
final. If the accused had evidence which would 
rebut that showing, then he need only offer it in 
order to overcome the initial showing of finality. 

In United States v. Larney," the principle of a, 
prima facie showing of finality was applied to a 
previous conviction by a special court-martial 
in which the sentence included a bad-conduct 
discharge. During the pre-sentencing phase of 
the trial, the Government introduced an extract 
from the service record of the accused which 
showed the information contained in the order 
promulgating the results of the previous trial. 
The actions of the convening and supervisory 
authorities and the fact of the issuance of a 
promulgating order were shown but there was 
no showing of affirmance by a board of review 
or the Court of Military Appeals. The Court 
reiterated the rationale of the Tiedemann case 
and held that the extract from the service record 
showing review by the supervisory authority 
and publication of his promulgating order con- 
stituted prima facie evidence of finality and 
placed the burden of proceeding on the accused. 
The Court said: 


“The order of publication referred to in the Manual 
is the initial order as the phrase has long been used 
to identify that particular order and subsequently 
issued orders are otherwise designated. Therefore, if 
we are to give force and effect to all of the provisions 





101 USCMA 595, 5 CMR 23 (1952). 
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[of the Code and Manual] bearing on this issue, then 
it necessarily follows that when an order publishing 
the result of trial or a service record entry showing 
conviction and the promulgation of the result of trial 
is admitted in evidence a prima facie showing of a 
former conviction has been established.” 


What was the effect of this prima facie show- 
ing? How could it be prevented from arising 
or overcome by an accused? The first case in 
which proof of promulgation was made but in 
which a prima facie case did not arise was 
United States v. Anderson. There, the extract 
copy of page 6 of the service record, used as an 
exhibit to prove a previous conviction, showed 
that the order of the supervisory authority pro- 
mulgating the result of the trial was published 
on 26 December 1951. The present trial was 
held on 1 February 1952. It was held that the 
exhibit showed on its face an improbability of 
final review and thus itself furnished evidence 
sufficient to destroy its effect as prima facie 
proof of a former conviction. The Court noted 
that accused had thirty days after notice of the 
action of a board of review to file a petition for 
review by the Court of Military Appeals and 
held that therefore no finality could attach to 
the board’s action until that period had expired. 
Subtracting a supposititious thirty-day appeal 
period there would remain a six-day period in 
which the board of review would have been re- 
quired to act to have rendered appellate process 
complete. The Court concluded that a board of 
review could not receive, review, and act on a 
case in that short time. 

In United States v. Reed, the order publish- 
ing the results of a special court-martial was 
introduced as evidence of a previous conviction. 
The order showed on its face that the sentence 
included a bad-conduct discharge which was 
approved by the supervisory authority and the 
record was forwarded for review by a board of 
review on 15 January 1952. The trial in the 
Reed case was held on 10 March 1952, less than 
eight weeks after the supervisory authority’s 
action. It was held that the existence of this 
short period of time between the forwarding of 
the record by the supervisory authority and the 
subsequent trial was of itself sufficient to raise 
a strong inference of unlikelihood that review 
had been completed prior to the time of trial. 





2 2 USCMA 606, 10 CMR 104 (1953). 
13 2 USCMA 622, 10 CMR 120 (1953). 
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This being so, the prima facie effect of the 
exhibit was destroyed. 

At this point it was quite clear that proof of 
publication of the order promulgating the re- 
sults of a previous trial constituted a prima facie 
showing that review had been completed and 
the finding of guilty had become final. It was 
just as clear, however, that the prima facie 
showing could be rebutted by other evidence in 
the record; and that such other evidence could 
be contained within the very documents offered 
by the Government in its effort to establish 
prima facie that the previous conviction existed. 

With the decision in United States v. Engle, 
the effect of regulations published in the Naval 
Supplement to the Manual for Courts-Martial 
began to come into view. During the pre- 
sentencing phase of Engle’s trial, the trial coun- 
sel introduced evidence of. two previous convic-, 
tions by summary court-martial. This evidence 
was contained in the service record of the 
accused. In each instance, the service record 
showed that the accused had been tried and con- 
victed and that the convening authority had 
approved and ordered the sentence executed. 
In neither instance was there a notation regard- 
ing the action of the supervisory authority. 
Despite the presence of spaces on the exhibits 
for the entry of the action by the supervisory 
authority, those spaces were left blank. 

In determining whether or not the prose- 
cution’s evidence showed completion of review 
and finality of the finding of guilty, the Court 
considered section 0114b of the Naval Supple- 
ment which was issued pursuant to paragraph 
90c of the Manual. Section 01140 provides, in 
part, as follows: 

“* * * Any action taken on a summary court-martial 

subsequent to the initial action of the convening au- 

thority shall be communicated to * * * the command- 
ing officer of the accused for any action required 
thereunder, including notation in the accused’s service 
record or service record book.” 
Thus, the regulations ofe the Manual and the 
Supplement require that in recording a con- 
viction by summary court-martial any action 
subsequent to the action of the convening au- 
thority must be recorded in the service record 
of the accused. In regard to this, the Court 
stated : 
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«* * * We must presume regularity in the keeping 
and copying of the records involved and that had 
action been taken by the supervisory authority it 
would have been duly recorded in the: service record 


and truly reflected in the exhibits. If we do that, 

the exhibits affirmatively show that the officer exer- 

cising general court-martial jurisdiction has not acted. 

While there was no objection to their admission, they 

cannot constitute evidence of finality because they 

deny the very thing they seek to establish.” 

Although there were two concurring opinions 
in United States v. Engle, neither concurring 
judge indicated any disagreement with the 
propositions advanced by the author judge re- 

‘garding finality of review. Thus it may be said 
that the holding of the case amounts to this: 
Where applicable regulations require that action 
taken by a reviewing authority on a summary 
court-martial be transmitted to a subordinate 
unit and recorded in the service record, the mere 
absence of such recordation is evidence that the 
reviewing authority has not acted on the case. 

The question remains as to the effect of this 
holding on the matter of finality of review of 
previous convictions by other than a summary 
court-martial. In considering this problem, 
two facts must be recognized: (1) The problem 
before the Court in United States v. Engle dealt 
with the question of finality of review of a previ- 
ous conviction by summary court-martial; and 
(2) the Court specifically stated in its opinion 
that its former decisions dealing with previous 
convictions by special courts-martial did not 
“cover the precise question raised by the record” 
in Engle. 

The applicability of the holding in United 
States v. Engle to a record of previous convic- 
tion by a special court-martial was the precise 
question before a Navy board of review in 
United States v. Conley In that case, one of 
the records of previous conviction was estab- 
lished by the introduction in evidence of the rele- 
vant portion of the accused’s service record. 
Despite the presence of appropriate spaces pro- 
vided at the bottom of the exhibit, no entries 
had been made showing subsequent action in the 
review of the case. The board concluded that 
there is no distinction between the regulations 
which require notation in the accused’s service 
record of appellate action in the case of a sum- 
mary court-martial and the notation required in 
the case of a special court-martial. Being un- 
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able to distinguish the problem before them 
from that raised in United States v. Engle, the 
board held that “any prima facie showing of 
finality of the previous conviction by special 
court-martial * * * has been effectively re- 
butted by the absence of an entry in the appro- 
priate spaces at the bottom of the page * * *.” 

Even though previous convictions may be 
proved by the order publishing the results of 
previous trials, they are ordinarily proved by 
the service record of the accused or an admis- 
sible copy or extract copy of the service record. 
In United States v. Engle, the Government’s 
evidence of previous conviction of the accused 
was contained in his service record. The regu- 
lation dealing with the notation in the service 
record of any subsequent action on the case re- 
quired that the notation be made in every in- 
stance. As no similar regulation requires the 
issuance of supplementary promulgating orders 
in every case, it would appear that the rule in 
United States v. Engle theoretically would not 
apply in cases in which the Government makes a 
prima facie showing of the previous conviction 
by introducing the initial promulgating order. 
This distinction, however, is more theoretical 
than real. Surely, trial counsel could make a 
prima facie showing of a previous conviction by 
proof of the promulgating order because the de- 
cisions of the Court of Military Appeals in 
United. States v. Tiedemann and United States 
v. Larney remain of full force and effect. But 
he must remember that if the accused has evi- 
dence which will rebut the prima facie showing 
of finality established by the promulgating or- 
der, he need only produce it to overcome the 
initial showing of finality. The accused is 
present in court and his service record is avail- 
able in his defense. It would seem that proof 
by the accused of the absence of service record 
entries showing completion of appellate review 
would be sufficient evidence to.overcome a prima 
facie showing of finality established by proof of 
publication of a promulgating order. 

The question therefore arises, Tiedemann and 
Larney notwithstanding, “Is trial counsel ever 
on safe ground in presenting evidence of previ- 
ous convictions during the pre-sentencing phase 
of the trial when he does not have affirmative 
evidence that the finding of guilty has become 
final after review of the case has been fully com- 
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pleted?” Current regulations require that a 
signed copy of promulgating orders issued pur- 
suant to a trial by general or special court- 
martial be placed in the service record of the 
accused.'® If a supplementary order promul- 
gating the results of affirming action is “appro- 
priate under the circumstances,” ”’ a signed orig- 
inal of the supplementary promulgating order 
must also be placed in the service record of the 
accused." If no supplementary promulgating 
order is required as a result of action by review- 
ing authorities, then “any action taken subse- 
quent to the initial action of the convening au- 
thority (such as approval without modification) 
will nevertheless be communicated to the con- 
vening authority and the commanding officer of 
the accused for any action required thereunder, 
including notation (of the completion of re- 
view) in the accused’s service record or service 
record book.” ” Thus it appears that a notation 
of completion of review or a copy of a supple- 
mentary promulgating order is required by the 
Manual and its Naval Supplement to be placed 
in the service record of the accused in all cases 
of trials by general or special courts-martial. 
And the basis of the decision in United States v. 
Engle was that a notation of subsequent review- 
ing action was required in all cases of trials by 
summary courts-martial. As current regula- 
tions thus require that information regarding 
subsequent action by reviewing authorities be 
entered in the accused’s service record in every 
case, it would seem that the holding in United 
States v. Engle is applicable to all previous con- 
victions regardless of the type of court-martial 
by which tried. Therefore, it is suggested that 
trial counsel should not present evidence of a 
previous conviction unless he has proof that the 
review of the case has been fully completed. 
This does not mean, however, that trial coun- 
sel should ignore evidence of previous offenses 
simply because the service record of the accused 
does not indicate the completion of appellate 
review. If there is reason to believe that appel- 
late review of the previous conviction has been 
completed but due to administrative error nota- 
tion of the completion of appellate review has 
not been made in the service record, he should 


© Sec. O114a(3)(e), NS MCM. 

1} App. 15b, MCM, 1951, Note, p. 551; par. 107, MCM, 1951. 
18 Sec. O114a(3)(e), NS MCM. 

1 Sec. O114a(1), NS MCM. 
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attempt to complete the evidence in any case in 
which it can be done with reasonable effort and 
without causing undue delay. 


POST-TRIAL ACTION 


Since the inception of the Uniform Code of 
Military Justice, there have been many instances 
in which evidence of previous convictions has 
been improperly considered by courts-martial. 
These instances are becoming fewer in number 
and there is every reason to expect that there 
will be further reductions. It is unrealistic to 
believe, however, that instances of improper 
consideration of previous convictions can be 
eliminated entirely. 

In taking action upon a record of trial in 
which previous convictions were improperly 
considered by the court-martial, a reviewing 
authority has at least three possible courses of 
action to offset the prejudice resulting from the 
error. ; 

(1) The reviewing authority may approve 
the sentence adjudged if no material prej- 
udice can be found. 

(2) The reviewing authority may mitigate 
the sentence of the court-martial. 

(3) The reviewing authority may set aside 
the findings and the sentence and order a. 

. rehearing. 


Approval of the Sentence 


It is only under the most unusual circum- 
stances that a reviewing authority is warranted 
in approving the entire sentence adjudged by a 
court-martial which has improperly considered 
evidence of previous convictions. As in other 
types of errors, the decision must turn on 
whether or not the error resulted in material 
prejudice to a substantial right of the accused. 
In United States v. Parker,”° the Court of Mili- 
tary Appeals had before it a case in which a 
previous conviction was improperly considered. 
Carefully explaining that under the “highly 
unusual and distinctly unique circumstances” of 
that case they were unable to discern “how the 
‘proof’ of the previous conviction against the 
accused could have had any effect whatever on 
the sentence imposed’’, the Court held that the 
error did not operate to the accused’s material 
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prejudice. No other case has been discovered in 
which reviewing authorities have not either 
mitigated the sentence or ordered a rehearing. 
United States v. Parker is not a license to affirm 
the entire sentence even though there has been 
an improper consideration of previous convic- 
tions. It is regarded as the exception and not 
the rule. 


Mitigation of the Sentence 


In United States v. Jones,” the court im- 
properly considered two previous convictions 
and the sentence imposed by the court included 
confinement for 25 years. After noting the 
errors in the case, reviewing authorities af- 
firmed only so much of the confinement as ex- 
tended to a period of 10 years. After a con- 
sideration of the mitigating actions of the 
convening authority and the board of review, 
the Court of Military Appeals held that the 
prejudicial effect of considering the previous 
convictions was eliminated. The Court also 
stated : ’ 


“* * * While conceivably there may be cases which 
might not reflect clearly that the prejudice was re- 
moved by the acts of the subsequent authorities, this 
is not one of them. Here, the reduction was sub- 
stantial. The previous offense was relatively minor. 
If the impact on the minds of the members of the 
court could be measured it would be slight and the 
other factors which might influence clemency are 
found wanting. The conclusion is inescapable that 
the reduction was made so as to render a fair and just 
sentence under the competent facts of the case and 
not for the reason that a prior good record had earned 
the remission.” 


It is not in every case, however, that the 
prejudicial effect can be removed by mitigation. 
In a number of cases, the prejudicial effect may 
be considered so damaging that a rehearing is 
necessitated. Even though a reviewing author- 
ity concludes that the prejudicial effect has been 


removed by his mitigating action, a subsequent 


reviewing authority may disagree and order a 
rehearing. : : 


Rehearing 


If the prejudicial effect of improper consid- 
eration of previous convictions during the pre- 
sentencing phase of the trial requires that a 
rehearing be directed, then proper evidence of 
the previous convictions may be introduced if 
available. In such a case, the sentence which 
can be imposed upon the rehearing is not limited 
to that. which the original court could have 
legally imposed without consideration of the 
previous convictions.22 However, it may not 
exceed the sentence which was originally ad- 
judged or the maximum authorized punishment 
for the offense. 


CONCLUSION 


Perhaps it is advisable .to state what this 
article is not—as well as whatitis. Itis not an 
article on documentary evidence. No attempt 
has been made to deal with questions of whether 
the previous offenses are adequately described 
in the offered document; or whether the offered 
document is within an exception to the rule 
excluding hearsay; or any of the many other 
questions surrounding the problem of proving 
facts by means of documents. It must be re- 
membered that in presenting evidence of pre- 
vious convictions there are many problems to be 
considered other than the technical procedure 
of introducing documents into evidence and the 
finality of review factor. Here, we have at- 
tempted only to review the development of the 
law on these two aspects of the problem and to 
indicate the difficulties that can be avoided by 
careful evaluation and application of recent 
decisions by appellate reviewing bodies. 





211 USCMA 302, 3 CMR 36 (1952). 
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VIGESTS =: 


(Continued from p. 2) 


Court to decide whether the offense approved by 
the convening authority, wrongful possession of 
a false pass, was a lesser included offense not 
specifically listed in the Table or whether it was 
a disorder: If the former, the maximum 
punishment could be equal to that for the 
greater offense. If the latter, the punishment 
could not exceed four months. 

The Court reviewed the previous service cases 
and found that since 1949 the Army and Air 
Force have followed the rule that wrongful 
possession of a false pass, without any intent 
to deceive, constitutes an offense but that the 
offense is no greater than a disorder. In the 
single reported Navy decision treated by the 
Court, the board of review had held that pos- 
session of a false pass, without any intent to 
deceive, was not an offense. In adopting the 
Army and Air Force rule that such conduct is 
an offense but not greater than a disorder, the 
Court stated : 


“* * * there is little question in our minds that the 
unlawful and illegal possession of a false pass, with 
knowledge of its falsity, is a neglect or a disorder 
which operates to the prejudice of good order and 
discipline in the service. It is not always possible to 
apprehend a possessor at the time he is using a false 
pass but his only purpose in having it in his pos- 
session is to use it when a necessity to hide his identity 
is of importance. * * * The only purpose of a fraud- 
ulent pass is to deceive and order and discipline can 
hardly thrive when military personnel are carrying 
the tools to aid and assist in the deception.” 


The Court, in holding that the maximum con- 
finement which could be imposed for wrongful 
possession of a false military pass was four 
months, held that such possession was an offense 
but that the offense was no greater than a dis- 
order. The maximum confinement of four 
months for a disorder in addition to the maxi- 
mum confinement of three months for drunken- 
ness would allow a maximum confinement of 
seven months in this case. Accordingly, the 
record was returned to the Judge Advocate 
General of the Army for reference to a board 
of review for reconsideration of the sentence. 


United States v. Blue, 3 USCMA 550, 13 CMR 
106 (1953). 
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FRAUDS AGAINST THE GOVERNMENT—making of 
a false oath for purpose of opening a temporary 
pay record is a violation of Article 132(2)B). 


® Accused was convicted of a violation of 
Article 132 which proscribes frauds against the 
Government. A board of review concluded that 
the specification was fatally defective and set 
aside the findings and sentence. The question 
of the legal sufficiency of the specification was 
then certified to the Court of Military Appeals 
by the Judge Advocate General of the Navy. 

The specification alleged that the accused, “for 
the purpose of opening a temporary pay rec- 
ord,” made an oath the affirmations of which 
were included verbatim in the specification. 
Among the affirmations was one which asserted 
that the account of the accused did not show an 
overpaid balance. Although the document 
sworn to by the accused was alleged verbatim 
and included an indication that it was both “sub- 
scribed and sworn to” by the accused, it was not 
alleged that the accused ever signed the docu- 
ment. 

In disposing of the defense contention that the 
specification was fatally defective because it 
failed to allege that the accused had signed the 
document, and Court of Military Appeals stated 
that the conduct proscribed by Article 


132(2) (B) of the Code was the “making” of a° 


false oath and that the making of a false oath 
did not depend for legal effect on a prior or con- 
temporaneous subscription to the document or 
the representation to which the oath was made. 
The allegation that the words were “sworn and 
subscribed to” did give the accused some notice 
that the Government’s proof would show that he 
had subscribed to as well as sworn to the docu- 
ment and there was no objection to the pleading 
at the trial level indicating that the accused was 
misled or confused by the manner of pleading. 
The defense also asserted that the allega- 
tion of a false swearing “for the purpose of 
opening a temporary pay record” did not 
suffice to allege the making of a false oath for 
the purpose of obtaining the approval, allow- 
ance, or payment of a claim against the United 
States in violation of Article 132(2)(B). The 
Court held, however, that the accused had taken 
the necessary steps to launch a claim for 
monthly pay without deductions and, in the nor- 
mal course of events, he “would have had to take 
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no other affirmative steps to obtain compensa- 
tion * * *—save perhaps to approach the pay 
table and to sign the payroll.” In holding that 
this defense contention was without merit, the 
Court stated: 
“* * * [We consider that the allegation of the 
execution of a false oath for the purpose of opening 

a temporary pay record, by reasonable intendment 

and in the absence of defense objection, alleges a pur- 

pose to draw pay at the end of appropriate pay 
periods.” 

Another defense contention was that there 
was a distinction between an “overpaid bal- 
ance” and an “advance payment” ; that the oath 
of the accused was in fact true because any defi- 
cit balance on his account arose because of an 
“advance payment” as distinguished from being 
“overpaid.” The Court rejected this technical- 
ity and declined to hold that the specification 
was inadequate merely because the allegedly 
false oath could “under a possible, if forced, 
interpretation” be reconciled with the facts 
known to the accused. Falsity of the oath is an 
element of the crime and demands proof of a 
deceitful intent. Possible ambiguities in the 
allegedly false statement or oath must be the 
subject for consideration by the court-martial in 
determining whether, by reason of misunder- 
standing the accused made a statement which 
at the time he genuinely believed to be true. 

The Court then concluded that the specifica- 
tion was legally sufficient and remanded the case 
to the Judge Advocate General for reference to 
a board of review for further proceedings in 
accordance with the views expressed. United 
States v. Lawrence, 3 USCMA 628, 14 CMR 46 
(1954). (Issues digested JAG Journal, Sep- 
tember 1953, p. 14.) 


OFFICIAL RECORDS—inaccuracies in official records 


affect their weight but do not render them inad- 
missible. 


Accused was given orders to report to a re- 
placement center on June 30, 1952, for further 
transfer to the Far East Command. He failed 
to report until December 26, 1952, and was sub- 
sequently convicted of desertion on June 25, 
1952, with intent to shirk important service. 
The Government introduced certain entries ex- 
tracted from the November morning reports of 
the unit to which the accused had been directed 
to report. These entries showed the accused 
from in transit to AWOL on June 25, 1952 and 
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from AWOL to dropped from the rolls effective 
July 25, 1952. A subsequent morning report 
showed the accused as joining on December 26,. 
1952. The special order transferring the ac- 
cused to the replacement center was also intro- 
duced by the Government and the special order 
showed that the accused was to report to the 
replacement center not later than June 30, 1952. 
The convening authority noted the discrepancy 
in the proof of the date of the inception of the 
unauthorized absence and approved the findings 
only to the extent that the unauthorized absence 
commenced on June 30, 1952. In its considera- 
tion of the case, the board of review concluded 
that the morning report entry. showing the ac- 
cused as AWOL on June 25, 1952, was patently 
erroneous as the accused was not due to report 
until June 30, 1952; that the effective date of the 
dropping entry was within the 29 day period fol- 
lowing the inception of the absence rather than 
at.the end of the 29 day period as required by 
Army regulations; that as the dropping entry 
was not made pursuant to regulations, it could 
not be given effect as a dropping entry within 
the official records exception to the hearsay rule; 
that there was therefore no predicate for finding 
AWOL on any date earlier than the dropping 
entry itself (November). Holding that the 
Government had failed to prove an essential ele- 
ment, the board of review set aside the findings 
of guilty and the sentence and dismissed the 
charges. The Judge Advocate General there- 
upon certified the case to the Court of Military 
Appeals to determine whether the November 
morning report entry showing the accused as 
AWOL from June 25, 1952, and dropping him 
from the rolls effective July 25, 1952, was compe- 
tent to prove that accused was absent without 
leave on June 30, 1952. 

After a review of the pertinent Army regu- 
lations concerning morning reports and men- 
tioning some of the possibilities which might 
have caused the discrepancy concerning the date 
of the inception of the accused’s unauthorized 
absence, the Court stated: 


“* * * We * * * shall assume the officer making 
the entry [in the morning report] advanced improp- 
erly the time of the absence without leave by five days. 
While we concede an inaccurate entry would affect 
the weight to be given the exhibit, we are unable to 
follow the argument that it would render it inadmis- 
sible.” 
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The Court noted that the duty to make entries 
in morning reports was created and controlled 
by regulations and held that if the duty is per- 
formed the document is official regardless of its 
degree of accuracy. Every element of the test 
for official records being present, the document 
in the case under review was official and ad- 
missible as such. 

In considering the sufficiency of the evidence, 
the Court found that the first entry reported 
that the status of the accused became that of an 
absentee on June 25, 1952. The special order 
cast doubt on the accuracy of the date of the 
reported commencement of the absence, but 
neither it nor any of the other evidence in the 
record reflected upon the correctness of the un- 
authorized absentee status. The Court found 
that the special order fixed the accused’s report- 
ing date as June 30, 1952, and that interpreted 
together with the other documents, the absentee 
status of the accused was definitely established 
as commencing on that date. * 

Accordingly, the question certified by the 
Judge Advocate General was answered in the 
affirmative and the record was returned for 
action not inconsistent with the views expressed 
by the Court of Military Appeals. United 
States v. Phillips, 3 USCMA 557, 13 CMR 113 
(1953). 


UNAUTHORIZED ABSENCE—specification which 
fails to allege that an absence was without author- 
ity fails to allege an offense. 


® Accused pleaded guilty to three specifications 
alleging violations of Article 86 but the findings 
of guilty and the sentence were set aside and the 
charges ordered dismissed by a board of review 
on the ground that the specifications did not 
allege that the absences were without authority. 
The Court of Military Appeals considered the 
case in connection with a certified question put 
by the Judge Advocate General of the Army. 

After noting that neither a failure to attack a 
specification nor a plea of guilty precludes a 
later attack on a specification upon the ground 
that it fails to state an offense, the Court, quot- 
ing from United States v. Sell, 3 USCMA 202, 
11 CMR 202 (1953), stated the test which 
would be applied in ascertaining the sufficiency 
of a specification. 


“« * * The true-test of the sufficiency of. an indict- 
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ment is not whether it could have been made more 
definite and certain, but whether it contains the ele- 
ments of the offense intended to be charged, and suf- 
ficiently apprises the defendant of what he must be 
prepared to meet * * *,” 


In view of the fact that the specifications failed 
to set out one of the elements of the offense of 
unauthorized absence, the decision of the board 
of review in setting aside the findings was 
affirmed. United States v. Fout, 3 USCMA 
565, 13 CMR 121 (1953). 





TRANSFERS 





The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialists regardless of assignment. 
The list includes transfers issued between the dates of 19 December 
1953 through 19 January 1954. 


LT John A. Bellan, Jr.. USNR from USS Missouri via 
NavScol, NavJustice, Npt., R. I., TemDulIns to Com- 
ServLant. ’ 

CDR James A. Brough, USN from Com 10 to JAG. 

LT Roland W. Coffey, USNR from Com 11 to Com- 
AirPac. 

LCDR David O. Cooke, USNR from NavSch, NavJustice, 
Npt., R.I., to SupSalvage, New York, N. Y. 

CDR Edwin D. Ferretti, USN from JAG to Com. 8. 

LT William O. Hitchcock, USNR from CruitSta/ONOP, 
Macon, Ga. to Com 11. 

CDR Leon G. Keys, USNR from ComNavMariannas to 
Com 8. 

CDR Warren C. Kiracofe, USN from Com 8 to JAG. 

LT Konstantine A. Konopisos, USNR from Com 11 to 
DesFlot THREE. 

CDR Guilbert W. Martin, USN from JAG to OpNav 
(Op-81). 

LCDR Robert H. McCarthy, USNR from JAG to Com- 
SubComNELM/HedSuppActs, Naples. 

LCDR Daniel D. McLeod, USN from JAG to USN PG 
Scol, Monterey, Calif. 

LCDR Louis L. Milano, USN from NavBase, New York, 
N. Y., to NavScol, NavJustice, Npt-, R. I., (Duty). 
LT Thomas J. Moran, USN from DesFlot THREE to 

Com 11. 

CDR John D. Moroney, USN from Com 8 to NATTC, 
Norman, Okla. 

LT James L. Ryan, USNR from Com 1 to ServRon ONE. 

LCDR Morris M. Seydel, USN from ComSubCom 
NELM/HedSuppActs, Naples to JAG. 

CDR Emory C. Smith, USN from NATTC, Norman, 
Okla., to DirNavPetroleumRes. 

CDR Victor L. Tucker, USNR from Com 6 to PhibTra- 
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